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The Treatment of Prisoners and the Prohibition of Cruel Punishment:

An analysis of Japanese judicial precedents and the theories underlying them

Hiroshi OGINO

This paper discusses the treatment of prisoners according to Article 36 of the Japanese

Constitution. This article absolutely forbids the infliction of torture or cruelty by any public

officer.

Much of the debate of Article 36 has been exclusively focused on the death penalty.

On the other hand, not only the death penalty, but various aspects of the Eighth Amendment
to the United States Constitution, on which Article 36 was modeled, have been debated for

years. Drawing on the American experience, this paper examines how Article 36 is interpreted

and applied to the treatment of prisoners by Japanese courts, and points out a few theoretical

problems discussing relevant case law.
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